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6Pinidn, andlam convinced experience will prove
1

B
t, there will, nor canbe no fuit or aétion brought
inany of the State courts but may under this claufe
be reverfcd oraflirmed by beingbrought within the
cognizance of the fupreme court. But{fhould there
be fome exceptions for the prefent, yet Sir, the
precedent is {o forcible, for it goes fo far as even
to admit of conftructions that under {fome con-
{truction or other, of fome of the articles, thofe
articles willin time be totallyloft. Sir,let us look
at the court of exchequer in England—Revenue
trials at firft engrofled its whole attention—from
a feries of fi¢tion there is now no perfonal ac-
tion but from conftruction may be brought with
in their cognizance—It is only to fuggeft, and
very feldom true that the plaintiff is a kings debt-
or and the adtion is well grounded—Yet there
they have counter checks and another refort—
here.the fupreme court is final. Sir, the gen-
tleman from South-Carolina [Mr. Burke] was
right in dcclaring a refident on lake Erie might
(i::i\gg;‘;‘. to New-York for trial, as that on the
Oconee to Savannah. Nay, Sir, I know not how
far in time a manmight notbe dragged from the
Oconee to be tried in North-Carolina; for one
part of the bill, without {pecifying the fpot, de-
clares that the circuit courts fhall have power to
hold fpecial feflions for the trial of criminal caufes
ar their difcretion. On thofe confiderations I
hope the Houfe will not adopt the prefent fyf-
tem until the milder one is tried. It is calculat
ed to harrafs and foment the people, without an-
fwering any eflential purpofe.

(N. B. In Mr. Fackfon’s [peeeh in our laft, middle column, 14 line
inficad of ** the firfl he has brought forward,” rgad the firft I fhall
notice and inflead of ¢ the firf privilege of every government,” read
the firft principle of every government. ) ; 3 ;

Mr. Suxta (S. C.) All the difficulties and in-
conveniences which the gentlemen have ftarted
as’ arifing from the eftablithment of a diftrict
court arife from the government itfelf. All the
objections made to this court apply equally a-
gainft having any national judicature. ‘lml.ccd
it they had any weight they would as forcibly
apply againft the very inftitution ‘\V]ll(‘l.l the gen-
tlemen patronize, viz. a court of admiralty ;'m(l
piracy. If there is to be this ]{el‘l)etllall clathing
of jurifdictions between = the federal and f?'talc
courts, this eternal jarring between their refpec-
tive officers, will not thefe embarraflments exift
under any judicial fyftem which rhe ingenuity of
man can devife?! Will they not take place un-
der the eftablifhment propofed by the other fide ;
and will the mere alteration of the court from a
diftriét to a court of admiralty and piracy reme-
dy the evil? Butthefe objections come too late ;
a national government is eftablifhed—the judi-
cial power is a component part of that govern-
ment, and muft be commenfurate to §t. If we
have a government pervading the Union, we
muft have a judicial power of fimilar magnitade :
We muit eftablith courts in every part of the
Union. Theonly queftion is, which 1s the plan
beft calculared to anfwer the great objects we
all have inview, the carryingthe judicial powers
into operatiou with the leaft inconvenience to the
cirizens. This double {yftem of jurifprudence
is unavoidable ; itisas much a part of the Confti-
tution as the double fyftem of legiflation; each
State has a legiflative power, and the Congrefs
has a legiflative power, both .opcr;uing‘ on the
fame peri'ons, and in many L.‘H‘{ES on the fame (.)b-
jects: It is infinicely more (hfﬁ'cult_ to 1}1:11'1; \‘vxth
.prcci[ion the limits of the Icgﬂlauve.t‘han of the
judicial power: : No one howcv'er dlipnu.e(l t'he
propriety of vefting Congrefs with a legiflative
power over the Union, and yet th:1t power is per-
haps more liable to abufe than the judicial. It has
been indeed contended in fome of the State Con-
ventions that Congrefs ought not to be intrufted
with direé¢t taxation ; and it is remarkable that
the fame obftacles were urged againft that pow-
er which are now fuggefted againft this infticu-
tion. It was then faid that federal and State
taxes could not operate at the fame time without
confufion; it was then facetiounfly afked, whe-
ther the Congrefiional and the State collector
who had feized a horfe for the payment of taxes
were todivide him between them ; it is now afk-
ed with equal pleafantry, whether the marfhal
of the diftri¢t court and the fheriff of the State
court who have taken the fame debtor in execu-
tion are to cut him in halves.—It was then dan-

fwered, that ifthe State collector feized the horfe”

firft, he will have the firft fadsfaétion: It was
alfo fhewn that there are frequently in the fame
State, State taxes, county taxes, and corporation
taxes, and that thefe never occafioned any clafh-
ing or confufion: It may now be anfwered that
there are at prefent in fome of the States, State
conrts, county courts, and corporation courts;
and that thefe are found convenient, and unac-
companied with the clafhing fo much appr‘ehcnd—
ed. They keep within their particular fpheres,
and have theit limits afcertained. Buar, in an-
fwer ‘to one fuppofition allow me to ftate another.
Suppofe a Stare fheriff and a county fheriff
thould feizethe fame debtor, would he be parcel-
led out between them ! wounld not the execution
which was firft-ferved take effect? Is not this the
vractice at prefent; and will it not be fo under
this fyftem ! 1tis very eafly for gentlemen in the
warmth of theirimaginations to fuppofe a varie-
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ty of cafes, and to raife a mulciplicity of objec-
tions againft any {yftem of jurifprudence whate-
ver: -They will all be more or lefs liable to fome
objeltion on the {core of inconvenience, lmt‘thc‘y
are fubmirtted to by good citizens who are fenfi-
ble that they are the fure{t means of protecting
ctheir property, reputations and lives. After all
that has been faid, it does not appear that we
differ fo widely as was imagined, for the gentle-
men who advocate the motion,concede the necef-
fity of fome inferior federal court in each State :
this "claufe does nothing more than eftablifh an
inferior federal court in each State. What then
do gentlemen object to ? If it is the name of the
court, that may be altered—if it is the frequency
of holding them, it will be very eafy to amend
the claufe in thatrefpect; but why moveto ftrike
.out the claufe altogether, when it is granted on
all hands that there muft be fuch a court. The
objection to the extent of jurifdiction is premature,
and ought to be referved for the claufe which af-
certains the jurifdiétion; if upon an inveftiga-
tion of that claufe, it fhall appear that it ought
to be reftri¢ted, that will be the feafonable time
for moving to ftrike out the exceptionable part,
but really at prefent gentlemen are making ob-
jections to one claufe which, from their own con-
ceflions, apply altogether to another. As to fe-
veral other obfervations, which relate to the
time of holding the courts, and the mode of
drawing jurors, it is unneceflary to reply fully
to them at prefent, becaufe it would be improper
to run into @ difcuffion of the detail, while the
queftion is on the principle of the fyftem. I am
no lefs oppofed to the time of holding the courts
and the mode of drawing jurors, provided by
the bill, thanthe gentleman from whom the ob-
jection came, and I fhall add my endeavors to his,
to effe¢t an alteration inthefe points ; but this is
not the proper time, we are now on the princi-
ple, whether there fhall be a diftri¢t court; The
fame anfwer will apply to the objection that the
juries and witnefles will be unneceflarily harraf-
fed; every care will be taken to accommodate
thefe courts to the convenience of the citizens of
each State.

Several other difficulties have been urged as
growing out of this plan of jurifprudence; a can-
did difcuflion will remove and obviate them. It
has been faid, that the bill provides a number of
appeals from the State to the fupreme court,
through the diftrict and circuit courts, and that
the fuitors may be perfecuted with appeals car-
ried on from one court to another, through four
different courts, An attentive examination of
the bill is a fufficient anfwer to this objection :
There is no appeal from the State to the diftrict
court, and only a power of removal in certain
cafes of a federal jurifdiction from the State to
the circuit court: neither is there any appeal
of fact from the diftrict to the' circuit court, but
in admiralty caufes, and thefe cannot be afrer-
wards carried up to the fupreme court but where
the value exceeds 2000 dollars.

It has been faid that under the idea of vicin-
age, a man may be dragged far from his friends
to trial from Georgia to North-Carolina; but it
niuft be remembered that there is a Conftitution-
al provifion, that the criminal fhall be tried in
the State where the offence is committed, and
the bill is conformable to the Conftitution in this
refpect. It has been ohferved that the Conftitu-
tion is no bar to vefting the State courts with
federal powers, for the words ¢ fuch inferior
courts as Congrefs fhall from time to time eftab-
lith,” imply that Congrefs may notinftitute them,
and if they are not inftituted, thefe powers muft
of courfe remain with the State courts : In reply
tothisargumentitisto be obferved,that the words,
“ fuch inferior courts, &c.’’ apply to the number
and quality of the inferior federal courts, and not
to the poffibility of excluding them altogether :
It is a latitude of'expreflion empowering Congrefs
to inftitute fuch a number of inferior courts, of
fuch particular conftrucétion, and at fuch parti-
cular places as fhall be found expedient: In fhort
in the words of the Conftitution, Congrefs may
eftablifh fuch inferior courts as may appear re-
quifite. But that Congrefs muit eftablith fome
inferior Courts is beyond a doubt : In the firft
place, the Conftitutior: declares that the judicial
power of the United States fhall 'be vefted in a
fupreme and in infeérior courts. The words
‘¢ fhall be vefted”” have great energy, they are
terms of command ; they leave no difcretion to
Congrefs to parcel out the judicial powers of the
Union to State judicatures, where a difcretion-
ary power is left to Congrefs by the Conftitution,
the word ““may™ is employed, where no difcre-
tion is left, the word ¢ {hall” is the appropriate
term ; this diftinétion is cautioufly obferved.
Again, the Supreme Court in two cafes only has
original in all others ithas appellate jurifdiction ;
but where is the appeal to come from ? Certainly
not from the State courts; it muft come from a
federal tribumal. - There is another argument
which appears conclufive: The Conftitution pro-
vides that the judges of the Supreme and inferior

courts fhall hold their commiflions (lurix‘.g good

behavior and thall receive falaries not capable of {

diminution, and it further provides that the
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and mfc:mox- courts whofe judges fhalj are to ¢} e
commiflions during good behaviour and ar B
poflefs falaries not liable to diminution, e s

Does not then the Conftitution ; :

and moft unequivocal lan'rtul llflOll‘.m te plainef

A 1 ] guage preclude us fy,
allotting any part of the Judicial authoriryofdl
Union to the State judicatares ? The bill, j, ];
faid, |s'rhcn‘111\('o§1111rtst1011:11, forit "CCOzniz’esth;
authority of the State courts in that claufe whic}
empowers the Supreme Court to overturn thedcl
cifions of the State Courts when thofe decifions
are repugnant to the laws or Conftitution ;:
the United States. This is no recognition of
any fuch authority, it is a neceﬁhryaproviﬁ;
to guard the rights of the Union againit the in}
vafion ofthe States. Ifa State court thould ufyyy,
jurifdic¢tion of federal caufes, and by its adl.
judications attempt to ftrip the federal Gover.
ment of its Conftitutional rights, it is neceflary
that the national tribunal fhould poflefs the p(m‘.
er of protecting thofe rights from fuch invafion
The commitree have been told that this multip;.
cation of courts, and of appeals will diftrefs (b
citizens ; and the number of appeals in Grey
Britain have been alluded to. [ have always
heard that there is no country in'the worlg
where juftice is better adminiftered than in thay
country ; toitsexcellentand impartial adminiftys.
tion the profperity, freedom “and civil rights of
its citizens have been atrributed: Were appedls
too much reftrained in this country, lmuchqucf.
tion whether a great clamor would not be raifed
againit fuch a reftri¢tion : The citiziens of afree
country, when they lofe their caufe in one
court, like to try their chance in another: This
is a privilege they confider themfelyes juftly in.
titled to, and if alitigious man harrafies his ad-
verfary by vexatious appeals, he is fufficientdy
punifhed for it by having the cofts to pay. : By
limiting appeals to the Supreme Court to fums
above rooo dollars, as is propofed, the poor will
be protecied from being harrafled by appeals to
the Supreme Court.

There is one more obfervation which requires
an anfwer :—It was faid that the juries, might
be dragged from one end ofa State to another;
provifion is exprefsly made againft thisin the
bill ; it is there enadted that the juries fhall be
fo drawn as to occafion the fmalleft ihconveni-
eénce to the citizens. After having very mature-
ly confidered the fubject and attentively examin-
ed the billin all its modifications, and heard all
that has been :1lledgcd on this occafion, Iam per-
fectly convinced that, whatever defects may be
difcovered inother parts of the bill, the adoption
of this motion would tend to the rejection of every
fyftem of national jurifprudence.

[ The remainder of this debate in our next.]

WEDNESDAY, SEPTEMBER 2.

A petition from the citizens of Philadelphia refpeftingsthe
permanent and temporary refidence of Congrefs was read

The petition of the creditors of the United States refiding in
the city of Philadelphia, was refered to the committee of ways
and means,

Mr, Vininc then brought forward his motion refpeéting the
validity of the Jerfey eleftion, in a new form, viz. % Refolved,
that Fames Schureman, Lambert Cadwallader, Elias Boudinol, ad
Thomas Siunickfon, were duly eleéted and properly returned mem-
bers of this Houfe.”

Mr. SuerMAN made a number of obfervations in fupportef
the validity of the ele&ion.

Mr. SmiTh (S. C.) fpake onthe fame fide.
the fubftance of his argument :

This is a fubje@ which requires confiderable attention.. I cons
fefs T had doubts yefterday. I have fince made up my opinion.
It appears to me the matter turns on the conftruion of the law
of New- Jerfey. In the firft place the law admitsof a gonﬁru&lou
that the returns ought to be made, and the eleétion announced o8
the third of March.

It admits of another conftru&ion, that the eleftion ought nott
be declared,till all thereturns from all the counties in theState were
made, We muft give the law a reafonable conftrution. Itap-
pears from the preamble, that the cle@ion fhould be dqc]alCd the
third of March, becaufe it mentions that the Conftitution fhoul
begin to operate on the fourth of Marc h, and the preamblc 1me
plies that the ele&ion fhould be made known at that time. Thete
1 no particular time prefcribed when the returns fhall be made;
but it appears that there is a reference to the praftice and ufage
of the State. Now by the law regulating the eletion of !h§f’:
prefentatives in the State Legiflature, there appears to beno time
limited for the veturns of the elefion. It appears alfo 1hal_ this
conftruétion was given by the fevem counties who madﬂ their r:-
turns previous to the fourth of March. "It appears alfo, thatthe
Governor had this inideaby fummoning theCouncil. 'rhcfcob“é'
vations were made yefterday, and they had weight on my minc
In anfwer to this conftrution it may be faid, that it 1§ doncl
away by the aét which declares that the Governor and C:Z;ml:c
fhall calt up the votes from the whole of the returns of 4
counties, and therefore the fourth of March was nolvthc proglc
time, unlefs the returns were all then made, which it s waam'l
was contemplated at the time of the pafling of 11"3_13“" Iil't;ué-
appear that abfurdities will follow from either of the cm;l %
tions. If you take the firft, it might fo have l‘dPPC"ed 5 -
county may have made the returns. Would it then have b}m:lhc
quired that the Governor fhould declare the ele€tion ? g8 ne
Governor fhould decide on the votes of one county, ifaoly }(:a
had returned ? On the other hand to wait till all the 'TC“”“_" i
been made would be equally abfurd, becaufe it would be 11
power of one county to defeatthe eleétion. b

The queftion then is, whether the executive vPOW" (’a
difcretion ; and whether he ought not to exercife [vhal i other
to carry the law into execution ?P—If this IS “dm”te-d.' a:j‘onm
queftion arifes, whether the executive exercifed :haldlfl’fous 10
a juftifiable manner. It appears that the Governor, lpr?y:c them
the third of March, fummoned the council and laid }eéoerIHO‘
the returns on that day.

The following is
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s notd
{cretio?

But it feems alfo that the

- made—
thought 1t probable that all the returns would not tl](‘?Pt"::i“n,
As on thethird of March,there were only the returns of feve tome
ties made : As it was merely matter of mnﬂrnﬂion,ﬂ_ﬁm)wj‘"‘cu’—
that the Governor and Council had a right to F\‘t‘Y“!GMl;lﬂbénrt
tion, in poftponi the determination for fuch 4 m‘t}ulridis oneof

| s we uld allow .to be fent in ; and that l-gizsﬁurhm =

tholc cafes wher ve may properly interpol

e

cales—
e T
that the
a0d upo
tion 155
terminal
realons b
fothat th
jeen wer
reafonab

hied 10 @F

Jtmay
hmu(c !
|

were hig!

yetthey |
o u:nfi“l
rerelts of
L‘M'“""!
18, 2
Thequ
tive.
¢ A mefl
igformin;
regulating
The He
pill or ¢!
The fir
bill, 2nd ¢
wrsand R
175, wh
lars 2 day
for ever;
M j.\
ne

Mr, St
but took
nation b
by Mr. A
Mr. Tt

ficae, fin

1

el
difgracely

Mr. Ja
tepion, ¢
fors of a ¢

Onthe
neral pring

The
tion of
of Augu

A et
read, v
the imp
State, fi

The b
Was reac
tee of tl
ay, ne

In co
Perman

The ;
Thur{d:
befixed
neral G
Populat;
tonveni
ally dug

Mr. (
bDFe re
Paticu]
bers, (i
bufinef
Veight
Yious to
ng ove
Iﬂﬂde uI
Tot op]:
the con;
tdon ¢}
taltern
fhould {
the pay
the pr(
g_cnera]

the pyl
Pathets,
tentiop
’ S(‘.‘\'E]
tived ,

Outthe
n,” 4
Qd a pr
When ¢
00 the

and th

M,
Valiq {
{‘em.ln(
theiy 1
f@red |
Heifte

The
}!3\-0 1
Mr, p.



