
NEW ULSTER MOVEMENT 

1. examination of the legal bases of partition in Ireldnd must begin a recital of the various instrlments which contributed to the c=eation of the separate legal status of Northern Ireland. instruments would appear to bc:-

• 

(a) of Seats (Ireland) Act 1918 (7 & 8 Geo S c.6S) defining the boundaries of parliamentary constituencies, and "other local government Acts defining local goverrunent boundaries" (Calvert,Constitutional Law in Northern Ireland (1968) p 211) 
(b) the Government of Ireland Act 1920 (10 & 11 Geo S c 67) which by •• 1· (1) established a rar1iament for Northern Ireland, and by 8.1(2) defined Northern Ireland for the purposes of the Act as "the parliamentary counties of Antrim, Armagh, Down, Fermanagh, Londonderry and Tyrone and the Parliamentary boroughs of Belfast :1 and Londonderry - i.e. the boundaries covered by the legislation listed in (a) 

(c) the "l\rtl.cles of Agreement for a treaty between Great Britain and Ireland" of 6 December 1921, which by Article 11 provided that for a FE1riod of a month "from the passing of the Act of Parliament for ratification of this instrument" there should be maintained in force as regards Northern Ireland the provisions of the 1920 by Article 12 it provided that if within that Month an Address was presented to the Crown by both Houses of the Parliament of Northern Ireland to that end, the powers of the Parliament and Government of the Irish Free State should not extend to Northern Ireland. The provisions of the 1920 Act were then, in general, to "continue to be of full force and effect" as regards Northern Ireland. 
The "Articles of l\greement", by Article 12, also provided that in the event of such an address a Roundary Commission should be appointed to determine "in accordance with the wishes of the inhabitants, no far as may be compatible with economic and geog-raphic conditions, the boundaries between Northern Ireland and the rest of Ireland". These boundaries were to be definitive for the purposes of both the 1920 Act and the "Articles of Agreement". The "Articles of Agreement" were embodied in municipal legislation in the United Kingdom (Irish Free State(Agreement) Act 1922 (12 Geo. 5 c.4) and in the Irish Free of the Irish Free State (Saorstat Eireann) Act 1922): 

(d) the"Agreement C!reending and supplementing the Articles of Agreement for a Treaty between Great Br .i.tain and Ireland" of 3 December 

I · 

I · -, 

1925. This instrument followE>d the breakck".m I)f the Boundary Commission set up under the 1921 "Articles of Agreement". After reciting that the 1921 instrument had been"ratified and given the 11. force of law" by the United Kingdom and Irish Free State legislatio a1::>ove, the Agreement provided, by Article 1, that the power'9 of the Bcundary Conunission should be revoked and that "the exte:lt: of Northern Ireland for the purposes of the Government ef Ireland Act 1920 and of the Articles of Agreement (of 6 1921) shall be such as wan fix9d by sub-section (2) of section one of that Act." 
amending Agreement was embodied in municipal legislation in the United Kingdom by the Ireland of Act 1925 (15 & 16 Geo 5 c 77) cnd in t he Irish Free State by the Treaty (Confirnation of Agreement) Act 1925. 



a 2. ;' . . 
I· . .' . " the n9sumption - ao !looms beyond challenge - that the instruments · .,Cl.bed in paragraph 1 arc only possible legal baseo for purtition , Ireland, all mllst depend on the compatihility of these with constitution !. . ::11 law, and, perhaps more funcl"1mt:!ntal, int.ernational law. As to 1 (a) . 

r 
&bove, there is no problem : legiulation pnsst:d by the Pnrliament of the U!1ited Kingdom and Irelund in or bp-fore 1918 was clearly within the I'· competence of that Parliament which exercised the requisite degree of " I control over all the ter.ritory in question (pace the in cpinion <l9 to the exact letJal effects of the proclamation of the Republic of Ireland on 24 April 1916). As far as the international was the United I<ingdoIn was sovereign over the who-le of Ireland up to and including 1918. 

3. The validity of the Government of Ireland Act 1920 would seem to be mlsceptib1e of et similar explanation. The first Dai1 Eireann's celebrated Daclaration of Independence of 21 January 1919 did not lead to any formal recognition of the "Republic" ( the establishment of which was "ratified" by the Declaration) by the international community, and it would appear tha· tin 23 Cecernber 19?O, when Royal Assent was given to the Act, the Parliament of the United Kingdom of Great Britain and Ireland was still the only body in the eyes of international law, of legislating for the whole of Ireland. I advert later to th€l legal effect of the apparent acceptance of t J .. validity of the 1920 Act by the Government of the Irish Pree State in 1925, para 11. 

On the question of the characterisation in international law of the "1\rticl€ls of Agreement fot' a Treaty" of 6th December 1921, there seems no reason to disagree even now with Hr Phi1ip Noel Baker's classic description of 1929 - the the "Treaty" was merely" an agreement between the British t : Cabine i.; on the one side and the representatives of a de facto revolutionary .. Government on the other. The de facto revolutionary Government had never established its authority over the territory it claimed to rule, still less ;· h;1.d its independence of the British Empire received formal recognition by .. <:'.ny foreign Power". (The present Juridicial Status of the British Dominions :>. in International Law p 3192-. Consequently, in the opinion of Mr Nicholas H;msergh in 1934: "In interl"'.ationa1 law, the word "Treaty" was a concession •. : to Irish sentiment rath er than a statement. of actual fact." (The Irish Free J.'. p. 41). 
; ; 

It is clear that both these commentators based their t :. on two assumptionz: first, that at the time at which each was \;riting (a fortiori on 1921) the only agreement invested with the legal character of a treaty in internati'Jnal law was an express agreement between · . 50vel.-eign states, and, secondly, that the entity described as the "Irish . and"ratified" by the first Dai1 Eireann on 21 January 1919 had been regarded as such a sovereign state capable of entering into a .. reaty under international law. On the first point ( the ambit of the ') # it is fair to assume that in 1921 the term would have been . . , , l."€lstricted to an agreement between states generally regarded by the f " national community as sovereign. It is significant that even in 1969, the Vienna Convention on the Law of Treaties, whilst not denying possible extensions of the "treaty" concept, was so phrased as to restrict the term ( "t1:caty" for the purpose of the Convention to "an international agrea-nent between states in written form and governed by international law, .... hcther embodied in a instrument or in two or more related instrumen1 _ •....... " (Article 2). As to second aSGl:mption, the absence of international recognition of the "Republic" "ratified" by the first Dail Eireann has already been noted in paragraph 3 above. 
(5) The Agreement of 3 December 1925, however, bears a much cloSE:!J:' resemblance to typical treaties rf'!cognised by internationc:ll law. It was without doubt an inter-governmental at}reement, the one Government c representing a sovereign 3tate, the United Kingdom, and the other exercisins· authority over a permanent and a defined t€lrritory - in short "a stable political com:nunity, supporti.ng a legal order, in a c e rt ai n arE:!a" (Brownlie, Principles of Public Inte:cnati onal Law (1966) p 67. It is impossible, however, to describe the 1925 unequivocally as a treaty in view of the confusion which legal relations between the governments of the dominions of the British Commonwealth at least in the! : period when the Irish Free State was regarded as a dcruinion before the : Statute of Westminster in 1931. 



.. :" policy of the united <jo·.TerI1m0.nt in 1925 and 
• ""ding YGars to deny that Cor:-mol1\"Je:lltll countries governed their 

inter se by law. Pursuant to this policy the 
,' united Kingdan Government consistentl '.' opposed attempts to invest Comnon-

r' 

wealth agreements \lith international character as full treaties: this . 
policy has been fully examined by Mr J.F..S. Fawcett (The British Common- t 
wealth in Inter.national Law (1963), pp 145-176). The British 

was typified by the opposition shown to attempts by the Irish -
Free State Government to register the and 1925 with the 

of NationD. Just as consintent',y the Irish Free State Government .,' 
30ught to support its claim to international recognition as a separate, J '. 
sovereign by (inter alia) attempting to register its agreements. IJ: 

respec;.tive policiea of the two governments are not conclusive of the 
international character of agreements inter se, although, as we shall see' i:t-
consistency of practice on the part of a state is not without legal ': 
significance in that it may htop that state from denying later the under- ".;' 
lying assumptions on which that practice was based or appeared to be , 
?egistration de hene esse of United Kingdom - Irish Free State Agreements ·: 
by the League of Nations means no more that that the instruments were , 
actually received by the depository or registering authority, the receipt 
being expreosly subject to a reservation of any opinion on the legal 
ch2.racter of the in!3truments. Registration of this kind is, in fact, a 
typical face-saving device in international relations of no legal si9Oif- -:> 
icance in itself. 

, ' 

4t (6) To what extent, then, do the instruments described in paragraph 
l(c) and 1 (d) above and analysed in paragraphs 4 & 5 create a permanent 
binding legal obligation? It is submitted tha,: little advantage would be ! ;. 
gained by protracted attempts to prove that these instruments were, or 
were not, treaties. In truth they were, like many "independence" r·, 
arrangements, in a legal class of their own, savouring more in their 
content of municipal legislation but more in their labelling and packagin( ' . 
of international obligations. Clearly state practice during the last fift: . 
yeara has shown that the 1921 and 1925 Agreements are not without legal 
effect. The international community generally recognises an entity 
described as the "United Kingdom of Great Britain and Northern Ireland" .. ; 
general recogid,tion of the right of the t::ire Government to claim neutral " .. 
status in the Second Norld was equally apparent. From the standpoint F!-' ).-. 
of the international community as a whole the Government of the Republic 
of Ireland has been regarded as sovereign only within that part of Irelanc: 

under its actual control, and the government of the United Kingdom has : 
equally been considered as a eovereign in Northern Ireland. While it is ; .: 
true to say that thi:d states have avoided formal pronouncements on the ' 
resp8ctive rights of the two governments in relation to Ireland, or parts ; 
of Ireland, nevertheless state practice seems to have accorded reco9Oitio': 
to the authority of each government within the area under its control. : 

__ objectively, then, partition in Ireland would appear to be 
inLernationally and, indeed, the attitude of the United Kingdom governmen: 
on partition appears to coincide with this practical interpretation of i 
tha situation. :\ 

' f 
i 

(7) Assuming,therefore, that the United Kingdom Government is in 
favour of the quo in the matter of the partition of Ireland, I 
proceed to the contrary contentions of the Government of the 
Republic of Ireland. These seem to be based on the three grounds:-

( a) 

( !.' ) 

( c) 

that the geograph3.c island of IrelQnd forms an ancient 
kingdom with a single culture and single population; 

that even if the agreements ' arrived at between the Briti ; 
government anu .. Ir ish repr-9sentati ves" in 1921 and . 
between the same government and the Irish Free State in 
1925 are relevant in relation to the right:! of the two i 
governmentD in 1971, the agreements were thcrnsel ves 
invalid in that they were not freel y arrived at on the ' 
Irish side; 

successive of the Irish Free State, I 
El.re, ru:d the Republl.c of Ireland have (at least since ; 
th,? co:ung to pow,?r of the Fianna F"iil govermnent in thef 
Irl.!::h Free State l.n 1932) rep'.ldiated the r 

entered into by "Irish represe:ltatives" in 1-



·of: 1921 and by tho govcrnmQnt of the Irish Free State in 
. 1925, which I'ffcctively created partition. This repud-
iation is couplQ.d with the declaration of the authority 
of the government of Eire over the whole of the geog-
raphic islands of Ireland in Articles 2 and 3 of the 
Eire Constitution of 1937. Theoe provisions were, of 
course, re-affirmed as fundamental principles by Mr. 
Lynch, the Taoiseach of the Republic of I17eJ.and, as 
recently as 1 March 1<::;71 (Belfast Telegraph 2 March 1971) 0 

8. As to the "ancient unified Irish Kingdom" argument, this would 
appear to rest on complex questions involving, among other things, the I 

acquisition of terrltory by histOl:ic title - a basis of title such as 
claim.a<l by the Arab states (as successors to the Turkish Empire) in 
relation to the territory of Israel. Whe'cher or not there is such a ;j t o 
single Irish nation would seem to require determination by an appropriate t : 
intorn1'\tional tribunal after due examination of the historic evidence. '0 00 

Whether or not the Government of the Republic of Ireland can alone claim 
to be the successor of an ancient Irish Kingdom would likewise rest on 
theweight of a body of historic evidence similar to that examined by the 
International Court of Justice in the case of the Minquiers and Ecre:lhos 
(I.C.J. reports 1953 p 47). Suffice observe at the moment that 
insofar a'3 the "English" element in NcrthE.rn Ireland may - at the very 
least - claim to bo lineal descendants of the Plantation settlers of the -.;. 
reign of James 1, they could not, after 350 years, be regarded as usurper 
or intruders on the basis of the findings of most international tribunals : 
in similar situations where the competing claims of ethnic or religious to 
groups to title to territory llave been in iSdue. { 

9. That the Agreements of 1921 and 1925 were the result of duress 
seem to have been a recurrent theme of those in the Irish Free 

State/Eire/Rept!blic of Ireland who have opposed the results of those 
agreements over the years Rince they were finalised. Succesoive Fianna 
Fail administrations constantly reiterated, during the 1930 ' s and 
subsequently, their repudiation of the 1921 "Articles of Agreement",. in 
particular as having been (as they said) negotiated "under threat of 
L";lf;lediate and terrible war" • It has aL:eady been suggested in this 

, 0
0 

opinion that neither the agreement of 1921 nor that of 1925 constituted 
n treaty in international law; consequently the rules of invalidation of 0 

treaties in circumstances of duress are not applicable. For the sake of : 0 

completeness, it may be stated that in 1925 and earlier years 
customary international law considered duress as rendering international t 

agreements invalid when threats were made against representatives of a 
in person to induce them to sign an agreement. Threats against a 

stnte - e.g. by a state resorting to war to enforce particular settlement 
or to compel the making of agreements - did not, however, in general 0 

invalidate agreements attended 1 by such dureear. In passing it may be 
noted that the Vienna Convention of 1969 on the Law of Treaties by Artir.l 0 

51 preserves the inValidity rule in relation to threats against repres-
entatives of states: the Convention's reference to threats aga:inst states : 
in Article 52 is referable only to post- United Nations Charter 0 

Cleazly, had there been a sovereign state called the "Republic of Ireland 
in 1921 an international agreement forced upon that state by threats to 
levy war upon it would not necessarily have invalidated the agreement 
given the s ':-:ute of international law at the time. The view has already 
bean expressed above that there was no ouch sovc"reign state as "Ireland" 
in 1921, and, indeed, no "treaty" in the sense undE':rstood in internationc 
1 aw at that time. . 

10. It would appear, howGver, that the duress alleged by those who 
oppose the 1921 "Articles ()f l\greement for a Treaty" as having been 

by the United Kingdom Government con!Jisted, in their view, of 
pressure on the I=ish representatives in person to sign an agreement 
against their better judgment - an agreement which (as is sa:id) ceded 
basic points of principle on the Irish The allEged threat of 
"i:nmediate and terrible war" is variously descrihed as ha'o' in':1 thp, 
form of either a spelling- out by the British Government o f t h e dire 
consequences of inability to reach agreement in terms of prolonged civil : 
war in Ireland, or, at the other end of the a deliberate threat 
on the part of that government to inflict mass destruction on Irish 
persons and by means of British anned forces. If the 1921 

I 0 ,0 0 
r 



"' . 
" . - '" ticles of l.grecmollt for a 'l'rQuty" hnd, in fact, ranked as a Treaty. , e threats against representatives of a party, once proved, would . (lve invalidated tho supposed agreemont. the "T\rticles of AgrGement If :j , ware not, in my opinion, a treaty but a hybrid instrument embodying political compromise in a secession situation, great caution is called .. for l.n applying thene and other treaty rules by analogy. 

Ellen if, for the sake of argument, the rule of invalidation of agreements ns a consequence of duress on a party's represe: .tatives were :: to be accepted as applicable in the instant case, ...... hat evidence is there,: of such Whilst it would presumably be necessary to seek out ;.:= ;:mj examine exha'.lst.ively contempornry records in this connection, it (. m::ly be noted thu.t the presumptively more partisan (from a Southern Irish point of authorities who hnve recorded the 1921 (e.g. MacClrdle: The Irish Republic (1937), parts IX and X: Pakenham: .'; by Ordnal (1935), part:"l three and four) seem to consider the ' ., ultimate acceptance of the "Articles of Agreement" on the Irish side as i: much the result of the Irish delegates being politically out-manoeuvred 0. by the British Prime Minister and Cabinet as the result of circumstance :;. \'lnic::h have since been classed as threats. To these authors, the "threat .. seem to have taken the form of emphasising the dire consequences of failure to reach any agreement. The e,.,idellce seems, in short, inconclus in relation to the 1921 "Treaty". There is, on any view, no evidence whatsoever of duress upon Irish delegates in the context of the 1925 amending Agreement. 

11. The final, and perhaps most significant, contention of the Government of the Republic of Ireland is that outlined in paragraph 7 (,r above- complete rejection of partition in Ireland despite the various instruments listed above. This rejection is, in truth, the modern re- ,:, statement of the views of the nnti-Treaty faction in Ireland in 1921 an ·· succeeding years. 

In advising whether or not the present Government o f the Republ i ; of Ireland hi:\s any legal grounds for disclaiming the 1921 and 1925 ' . . (and the lagislation of the westminster parliament, such , theGovernment of Ireland Act, on which they were based) regard must be '!". " hadto the doctrine of estoppel: the question then is whether the endors( mont by the Irish Free State Government in 1925 of the regIme created in esnence by the 1921 "Articles of Agreement for '· a Treaty" constitutes a legally-binding territorial regime in relation to Ireland.. Whils.:. the present Government of the Republic of Ireland might contend that those of their political pers'.lasion, had, even in opposition, cOl1siotently resisted and denounced partition, the Governmer of the Irish Free State of the tima was clearly entitled, as a freely - .. "3lected Government to deal with other states in 1925 and to make -binding arrangemonts. Similarly the British Government of the time ,'. wns entitled to treat with the Irish Free State Government in 1925 as , . it was then ccmposed, and to make agreements with that Government. It , . is not a great step to proceed thence to the view that the British Govet·. was entitled to rely on the of territorial demarcations in inter.s0·,t·."( ';tr. ... ll'tal agreements thus freely made. On this . lJnsl.S l.t , can also he maintain7d that the Govornment of the Republic of l.S estopped fr.om deny long the validity of formal boundary demarc-. ctl.QllD once made and relied upon. 

Estoppel in ir,tcrnational law haS been described (e .g. by Bowett in 33 Britiah Yea'book of - .. 6 as a un ' tnguous sa, e ','0 un unconditionally by a'.lthorised to mako it - a statom'3nt on which another party h<lS rol1.OO in good faith to its In my opinion the combined effect of the 1921 of and the 1925 Agreement is such as to, rai •• an estoppel of this kind in favour of the United . I em fortified in thiaf opinion by the apparent rea'3iness of the Inter- . national Court of Ju.tice to accept Qst0rrels cre C\ t ed b y dClllarcations in such crules 1\8 the l\;..;ard hy the 0:': Spain . (I.C.J. 1960 p 192) and tho of Preah Vihear ( l.e.J. repor. , 1962 p. like International tr nals 61lgl-.,:/ed in bO' .. m dary . . arbItration. one aeek. a critical date in relation to the eGtablishment ; .. 
. " 



f / v , 

;; . blo separate governmental nnthori. ties ..... i thin the geogra?hic 
. and of Ireland, 3 1925 might well be regnrded n!J such a 

e as it was then that the basic territcrial limits of authority of 
ach government became Later agreements between the Un! too 

Kingdom and thatof the Irish Free State and its successors 
did not modify this 1925 arrangement in any material particular. The 
unilateral claims of more extensive spheres of authority by the 

of Eire and its SUccessors as a result of nrtjcles 2 and 3 of 
the 1037 Eire ConFltitution are withoutsignificance in International 
Law in that the nBsertion of territorial jurisdiction has not been 

up any actual display of sovereignty or exercise of authority 
by the Governments of Eire/Repub1ic of Ireland within Northern Ireland. '. 

12. It can be seen from the preceding paragraphs that partition in 
Ireland rests on a confused mass of unique legal instruments, 
characteristics of both constitutional and internati onal. law. 
"Treaty" may not have been in fact a treaty, but it ia not a_rvnlllD 

legal effect in that its principles were enshrined, quite rr .. 
the 1925 amending Agreement, an undoubted inter-govertWl8fttal 
in which both parties have subsequently relied. . . 

The painful separation of the United Kingdom and the 
State in 1921-22 was naturally a period of considerable political 
tension in which delicate compromises required. In the 
it is scarcely surprising that the "independence" instruments 8hoo14 
lacked the legal scphistication of those documents which in later year. 

to embody the grant of independence by the United Kingdom to its 
former colonial territories. No clear and rational explanation of 
partition in Ireland is to be found in the rules of international lewr 
like any the particular situation made a precedent in itself, 
a precedent not susceptible of a purely legal as opposed to a political 
rationalisaticn. 

M.E. BATHURST 
THE 'l'El-lPLE, 
12, MAY 1971 
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