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CONFIDENTIAL

FROM: D A LAVERY

CENT SEC

7 October 1996 cc PS/Secretary of State (B&L)
PS/Michael Ancram (B&L)

PS/PUS (B&L)

pPS/sSir David Fell

Mr Thomas (B&L)

Mr Bell

Mr Leach

Mr Watkins

Mr Stephens

Mr Maccabg /

Mr

o
 
o
 
o
 
o
o
 
o
o
 
o
 
0
o

(without enclosures)

Mr Hill (B&L)

REQUEST BY SOLICITORS REPRESENTING THE REVEREND WILLIAM McCRE
A MP

FOR MINUTES OF THE PLENARY ON TUESDAY 10 SEPTEMBER

182 This is to let you see the advice I have given to Martha Pope

in relation to a request received from a firm of solicitors

representing the Reverend William McCrea MP for the release of the

minutes of the plenary held on 10 September.

21 At your suggestion, I had obtained a copy of the letter

(dated 26 September from Messrs Millar, Shearer & Black,

Solicitors) from Kelly Currie and had undertaken to obtain

rindependent’ legal advice for the Ooffice of the Independent

Chairmen.

3. Denis McCartney (Deputy Departmental Solicitor, DFP) has now

provided the attached note (dated 7 October) in response to my

letter of 3 October (copy enclosed).

4, As you will see, our firm advice is that there is no legal

obligation to make this material available at this stage, although

there is a possibility that a court could order its disclosure in

due course. If the Office of the Independent Chairmen were minded
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CONFIDENTIAL

to make the material available voluntarily, it would be prudent

for them to seek the express authority of the Talks participants

for doing so.

5. I have offered to assist the Office of the Independent

Chairmen further as this issue unfolds. In the meantime, you may

wish to note the advice I have provided.

[Signed DAL]

D A LAVERY

SC 28196

DL/LM/1419 CONFIDENTIAL
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FROM: Denis Molartnay

papartmental Bolicitor’'s OffLi
ce

;7 October 1996

ABQUEST FOR CHATRMEN'S NOTES

T attach, as discussed, a draft of my reply 1o pavid Lavery’s

letter of 3 October, also (with enclosures) attached. 
I look

farward To any comments you may nave, but can
 I mention that

r have undertaken delivery by mid-morning today!
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Mr D N La — il
central gacretariat

penis Mocartney

Departmontal golioitor’'s 
oftice

7 Octoher 1996

REQUEBT FOR CHAIRMEN’® NOT
ES

s

I am replying to your letter of 3 Qctoher.

ceem to arise from the reque
st DY

Reverend Mclrea’s solicitors for copies
 of t§§ Lnggggiuagl

chairmen’s notes of the procegdings oI 
the allepariy talrs

30 Septerber: first,
then 

s

isage T Or, to put 1t

another way; ase the notes, or a duty
not to do so?

is_there 3_duty (o release the notes?

TH 
I

3

AR TAEETE Jare 4t the iansyer ‘can unequlvocally b Hng
Mr McCrea’s solicitors advise in their letter of 26 S

eptember

that they act for him "in relation to possible livel

proceedings"; j Fodaity AN Jaws whiick

croceedings had been

There are of course some exceptions to that rule (you menton

discovery of documents from third parties in s ] jury

actiong) none of which is relevantphere, othegaih:2ath;2'ur!
exception which T mention in paragraph 7 and that by which a

gstranger to litigation can be compellied by subpoenajduces
tecum to produce documents at the actual trial of the action.

_BeUisnisses,

A subpoena ig not like an

ot/ of course
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central secretariat

¢rOM: Denis Mccartney : ol

pepartmental golioitor’s off
ice

7 petober 1996

REQUEBT FOR CHAIRMEN'S NO
TES

1. 1 am replying to your letter of 3 pectoher

2 seem to arlise g A

Reverend McCrea‘s solicito 
ke 1_

~hairmen’s notes Of the procs 
tals

first,

another way; 1S U 
:

not to do s80?

3 Is_there 3 duty to _release the notes:

Mr McCrea’s solicitors advise in their lett
er of 26

that they act for him nin relation to pos
sible livel

proceedings'; 
<

4. ' the possibility of libel roceedings had been

realised, and 
(I am assumil

against persons other tnan the Independent Chairmen),

5. There are of course some exceptions to that rule (you nent oh

discovery of documents irom third parties in parsipd; i ntivy

actions) none of which is relevant here, other than that
exception which T menticn in paragraph 7 and that by which a

stranger to litigation can be compe
lled by subpoena duces

tecum to produce documents at the act
ual trial of the action.

6. of course INEIEISTISSEY,

A subpoenra is not
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order tor discovery, and imposes No obligation in
8o mven if

the hearing to produce doouments to
r inspection.

a subpoana was to he issued, and aside fronm the grounds
montioned below on which it might ke r

esistad, compliance
with it would be for a date qulte son

e tima ahead.

There are circumstances in which a pe
rson who has suffarcs a

wrong can obtaln an order of the cour
t tO conpel the

digclosure of information about the ild
entity of a wrongdoar

from a person, who, although himself w
ithout fault, has

pecome embroiled in the wrongful act, sO as tu enable the
appropriate proceedinqz to be taken aga

inst the wrongdosr .

It does not however seem to Me that that 
ls the purpose ot

the request for the notes, in that Mr McCrea'’s golicilors are
saeking clarification of what was alleged

 rather than whe had

made the allegations. But ‘EvEme jdenvification is at they
finn&%of~£he-raqueat,¢the 1ine of cases rale

vant to third
party discovery on this ground indicate rh

at if there is any
doubt about whether +he disclosure should 

ke made, then
#isclosure wan prepenly: e g rgtad Uty anorder 9L The

omes Res weeh nada.

In sunmary, *m”the1@¥f@fl@@h%@?&%qhflnfl@*fln}k“g&&Hfi?qfig@a
]n%“

rtua&n.awmplyrinrcmntamplfifiiéflfisflflflfififlisgnfiflddfiyfié
m'fine

Indspandent: Chairman to comply Wikl The reg-ast fop the -
fighey, and that is so even if, as seens unlikely, without
access to the notes Mr McCrea could not embark on the
intended libel proceadinys.

Tf Mr McCrea did seek such an order of disclogur 
qair E

] € suchan order of disclogure adainst s
Tndependent Chairmen would the court be likely to,ggané ;L%L*

ey which

nee ot

pssentially @ieels s e St Sl SURRE. Iyt
e public interest in these cicular

prgigfsgs of the'talks remaining contidentia?agt;;:i;;eu the
ggi i¢ interest 1n'thg proper administration of justice - in

is case the public interest in Mr McCrea being put s 2
position to proceed with his libel action. o

T think wouldbe premature T
knowing the grounds on which disclosure would

Qhé?}_~XJ sclosure of the notes, can the Ind i v
hairmen nonetheless yoluntarily release mm;‘*—fl&m -

o lalityjagreement which is containedin the |
b 22t§eg£eggreemen‘ and Questions for Discussion® c;;cfifiitnl
T ek er, wplch you tell me has been appraoved by thek\
o R 1. Point 5 expressly provides that the rule

iality applies to the twoe Governments and the 1
Independent Chairdik men 

P ‘
el il tarties, as well as to the participating

(
{
8]



order for discovery, and impcses no obligation 1n ‘f" ¢ of

the hearing to produce documents tor
 inspectioi. Sc ev

a subpoena was to pe issued, and aside f
rom the ground:

mentioned helow on which it might ke re
sisted, complianc

with it would be for a date quite sonme tim
e ahead.

- There are circumstances 1n which a per
son who has sSullaic

wrong <an obtain an order of the cour
t to.cump?T the ;

disclosure of information about the ld
ffltlt] of a wrongdoer

from a person, who, although himself w
ithout fault 1L._

pecome embroiled 11 the wrongful act, sO as to enable T

appropriate proceodinq; to be take
n against tne WrongHe

It does not however seem to me that th
at is the purpo=e s

the reguest for the notes, in that Mr McCrea’s $0l1C.iwnOT

sacking clarification of what was alle
ged rather than who

made the allegations. But
the line of cases relevant to thira

iscovery on this ground indica
te _

about whether the disclosure shoul
d be made, thel

~
J

‘and that is so even if, as seems unlikely,

access to the notes Mr McCrea could not em
bark on ti

intended libel proceedinds.

9. Tf_Mr McCrea did seek such an order of disclogur
e edainst5T L{i

Tndependent Chairmen would tne court belikely to grant it?

T think would be premature tTo CdlScuss here 1n CEe
knowing the grounds on which disclosure w

ould >ught,

essentially

that the public interest in these particular

processes of the talks remaining confidential o
utwelighed

public interest in the proper administration of just
i

this case the public interest in Mr McCrea being put .

position to proceed with his libel action.

10. IfI am right that Mr McCrea is unlikelyto be able.

an order for disclosugeof the no
tes, can_the Indepepdent

Chairmen nonetheless voluntarily release thep?

" agreement which 1s contalned in

Points of Agreement and Questions for Discussion® ety

on 29 September, which yocu tell me has peen approved by

part;cipants. Point 5 expressly provides that the rule of

confidentiality applies to the two Covernments and th

Independent Chairmen as well as to the participating

political parties.
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The rules of confidentiality contained 
:in the various

paragraphs of that agreed document provides t
hat records,

minutes, noteg and other documents will not
 be passed "to

non~participants in the nulti-party talks u
nless participants

agree to their release, or if required to do s
o bya judicial

or police proceeding”. suse s n, Chgneke 55

1y put, mut I take it to mean somethlng
pjective view that the notes might

 -

whether actual or prospective, 7 o
=S

12. That is rather odd
more than simply a su

assist legal preceedings,

elfhe intereste of justice, rather than merely 
reguired by

litigant.

13. I suggest that if the Tndepenuent Chalrmen wis
hed Lo

faciiitate Mr MeCrea, and s0O take a less than strict
the applicatien of that exception, they wou

ld be best Lo

protect thapselves from the chargs of pbrea
ch of

confidentiality by seeking the consent of the par
ticipating

parties, as the variocus rules on confidentiality set out
 in

the agreed document envisage. ’ TheLedssany Gk

v 462w

‘ s, S0 avoiding a charge that they have br
confidentiality. A1l the more so as there must Le some

acuobt that the notes cof the all-party negotiations on

10 September have any real relavance to Mr HMcC
rea’s

grievance.

i4. In summary: * sk which Mr Mclrea
would find difficult in the circumstances to obtain, Licas

[

T

and

nich they cwe to those

rarties. Tn my opinion, ;

notas.-

D McCARTNEY

DMC/MCM 830
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so avoiding a charge that ¢! )

nfidentiality. A‘; the more so as there must Le sSone

douobt that the notes of the all-party negotiat 
~

10 September have any real relevance to Mr McCrea'

o1d
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