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FROM: D A LAVERY
CENT SEC
7 October 1996 cc PS/Secretary of State (B&L)
pPS/Michael Ancram (B&L)
PS/PUS (B&L)
PS/Sir David Fell
Mr Thomas (B&L)
Mr Bell
Mr Leach
Mr Watkins
Mr Stephens
Mr
Mr

o o td ol o bl o o o o 0

(wifhout enclosures)

Mr Hill (B&L)

REQUEST BY SOLICITORS REPRESENTING THE REVEREND WILLIAM McCREA MP
FOR MINUTES OF THE PLENARY ON TUESDAY 10 SEPTEMBER

ilz This is to let you see the advice I have given to Martha Pope
in relation to a request received from a firm of solicitors
representing the Reverend William McCrea MP for the release of the

minutes of the plenary held on 10 September.

2. At your suggestion, I had obtained a copy of the letter
(dated 26 September from Messrs Millar, Shearer & Black,
Solicitors) from Kelly Currie and had undertaken to obtain
'independent’ legal advice for the Office of the Independent

Chairmen.

3. Denis McCartney (Deputy Departmental Solicitor, DFP) has now
provided the attached note (dated 7 October) in response to my
letter of 3 October (copy enclosed).

4, As you will see, our firm advice is that there is no legal
obligation to make this material available at this stage, although
there is a possibility that a court could order its disclosure in
due course. If the Office of the Independent Chairmen were minded
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CONFIDENTIAL
to make the material available voluntarily, it would be prudent
for them to seek the express authority of the Talks participants

for doing so.

5. I have offered to assist the Office of the Independent

Chairmen further as this issue unfolds. In the meantime, you may

wish to note the advice I have provided.

[Signed DAL]

D A LAVERY
SC 28196
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REQUEST FOR CHAIRMEN’® NOTES

I am replying to your jetter of 3 October.

e PeEREy seem to arise from the request
Reverend M"”rea s solicitors for ¢opies of
chairmen’ otes gL rche prO”Lcc ngs OIvthb
10 Sertenbe*~ first, NaSHNES FOPEE & rIg
i ?H'(G aliE nOt %

another way; 18 %'efe:a duty to or a darny

not to do so?

1s_there g duty to release the notes?

mmym AV a6/ e mhsier rean uneguiveca ) ly be Trot.
Mr McCrea’s sol1c1tors advise in their letter of 26 Se2pte 3
that they act for him "in reldtlon to poussible libel
proceedings™; 05 &30 31 i which ‘obllivues

dings had been
reallsed, and cell (I am assuming

against persons otherftnan the Inde enden€<Cha1;men;, g;e,

There are of course some axceptions to that rule (vyou i on
dlsgovery of documents from third parties in p;rséiég TiﬁirSA
actions) none of which is relevant here, other than that ¢
exception which T mention in paragraph 7 and that by which a
stranger to litigation can be compelled by subpoenajduces
tecum to produce documents at the actual trial of the action.

of course
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another way; 1s there 2a duty to release the notes, or a

not to do an?

Is_there a duty to release the notes?

At the stage we are at, the answer can uneguivecally be ned .
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right to obtain documents through the legal process ol
discovery.is.as a general rule restricted to those whio are
parties to the proceedings.’
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There are of course some exceptions to that rule (you ment!lon
discovery of documents from third parties in parsira; Lnaury
actions) none of which is relevant here, other than that :
exception which T mention in paragraph 7 and that by wn;ch \
stranger to litigation can be compelled by Subpoeﬁa'dtﬁcs :
tecum to produce documents at the actual trial of the action.
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order tor discovery, and imposed Nno 0piiqarmur
the hearing te produce documents for inupection. 80 ¢
a subpoana wasg to be issued, and aside tgom the q'Q?n?T”
montioned below on which it might be resistad, compliance
with it would be for a date qulte sone tima ahead.

There are circumstances in which a person who has gsuffared o
wrong can obtain an order of the court to_compe1 thg‘ ey
disclosure of information about the idﬁntlty qf a wrogjwju.
from a person, who, although himeself without faul?/ has
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It does not however geel to me that that 1s the purpose o

the request for the notes, in that Mr MeQrea’'s s80llicilors
sacking clarification of what was alleged'ratheg than who
made the allegations. But EvEmsifridentification i® Az ey
pesspsEIEREIERGUEEEgYthe 1ine of cases relevant to third
party discavery on this ground indicate that if there 1is any
Aoubt about whether the disclosure should be made, then
afsslbeuyeican praperly i e et munt il an i der ol the
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vemain aimply in contemplation, chere 1s na duty on tne
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access to the notes Mr McCrea could not embark on the
intended libel procesdings.
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Independent Chairmen would the court ke lgggLy_gg_gggggﬂgg?
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a7 th}nk would be premature to discussg here in nce of
knowing the grounds on which disclosure would ought, but

cssent;a] 1y disclosure would he PEsisted on puillreintenesy
¢ that the public interest in these particular '
processes of the talks remaining confidential outwelighed the
public interest in the proper administration of justice AN
thig case the public interest in Mr Mc¢Crea being put s
position te proceed with his libel action. o
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If I am right that Mr MoCrea is unlikely to be able .. obtal
é’%' ?**rgg—r for disclosure of the pnotes, can _the Indar = 'a—er‘)t S
Chairmen nonetheless voluntarily releass th m@““m- o

_fl;thﬁ&ﬁ&@QMF?@“&@;%&wQG"?$§nout breagi:
o e CSNISER tyjagreement which is contained in the
RN, Y Agreement and Questions for Discussion'" circulated
e P :mber, wplch you tell me has been approved by the
confidepzp 8. Point 5 expressly provides that the rule of
fa n lality‘applles to the two Governments and the -
ependent Chairmen as well as to the participatic
political parties, et
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an order for disclosure of the notes, can tie Indepepdent '
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political parties.
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The rules of contidentiality contained in the various
paragraphs of that agreed document provides that records,
minutes, notes and other documents will not be passed "£o
non-participants in the multi-party talks unless participants
agree to their release, or if required to do s0 by a judicial
or police proceeding”. = uesbl hene o
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