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INSTITUTIONAL ARRANGEMENTS: ISSUES FOR CONSIDERATION M.

Paper by the Secrstariat

; This paper sets out some questions that need to be addressed in considering Strand One

institutional arrangements, in the context of a broader settlement, togother with a
gelection of (purely illustrative) options for dealing with them. It should be read in the
light of papers in other strands. The Government, as Chair of Strand One, offers them so
as 1o promote constructive discussion, rather than advocating them in its own right.

2. The questions and options revolve around the second paragraph ol the Governments'’
Propositions on Heads of Agreament:

Democratically elected institutions in Northern Ireland, to include a Northern lraland
Assembly, elected by a system of proportional represantation, gxercising devoived
exscutive and legislative responsibility over at least the responsibilities of the six
MNorthern Ireland Departments, and with provisions to ensure that all sections of the
eommunity can participate and work together successfully in the operation of these
institutions and that all sections of the community are protected.

3 There is much material available with which to illustrate the way guestions relating to
internal institutions have been spproached before, in Northern Ireland and elsawhere. We
thought it would be helpful to participants t0 include some references to this, though not
wishing to add too much to the bulk of paper.

Ovararohing questions

4. Two general points that are relavant 1o any democratically elacted institutions in Northern
Ireland may be worth an initial discussion, though they will need to be considerad chiefly
during discussion undar many of the detailed heads that follow, and might be looked at
again in the round when that work is completad.

A. Ensuring all sections of the community can participate and that thelr interests are protected

5. What provisions are necassary 10 ensure that, in the words of the Propostions document,
all sections of the community can participate and work together successiully in the
operation of [democratically-elected] institutions and that all sections of the community
are protected?

B. This issue goes to the heart of any proposals for a settiement. The 1973 devolution
scheme in Northern Ireland sought 10 8nsure the safeguarding of communities’ iNeresis
through the requirement that axecutive appointments — and by axtension, the _
arrangements generally - could command wide acceptance. The schems put forward in
Eramework for Accountable Government in 1995, on the basis of a substantial measure
of agreement in the 1992 1alks, relied on an elaborate system of checks and balances,
involving weighted majorities for contentious legislation and other important matters and
provision for minimum threshold votes. :

7. Other factors apart, a balance has to be struck between properly protecting the interesis
of all parts of the community, and an asgential minimum of workability.

8. Relatlonships with other Institutions

8. What is needed to permit relations with other institutions? | ; 40
9. Any institutions will need to be capable of engaging in relations wrth other institutions
and mechanisms, including the Westminster Parliament (a relationship that under the rules

lies with this strand), and other institutions falling to Strands Two and Three.
Detalled aspects ot a scheme

10. The following questions can only profitably be addressed in rei_ﬂtlun 10 B pa_rti;ular
ingtitution, and the discussion below - which of course is not intendod to limn tho scopo
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of contributions at the meeting - centres on an Assembly, though the guestion of other
institutions arises in section H.

C. Election by a system of proportional representation

11.
12.

13.

What sort of elactoral system should be adopted? | : .
Among factors to be considered are the need to ensure fair representation for all seclions
of the community, and all parts of Northern Ireland. The system should be _
comprehensible 1o voters; it may be desirable to discourage a large prolifaration of

‘parties.

Many permutations of proportional systems are possible. The Single Transferable Uﬂ:tﬁ
system is well known in Northern Ireland, from local gnuemmept and European elactions,
as well as those in 1973 and 1982 to the Assembly (in which it was basadlnn
Parliamentary constituencies). The additional member system used if" Scottish and Welsh
schemes might be of interest: in Northern Ireland, such a scheme might operate on the

18 parliamentary constituencies, and a single regional list. (In the short term, it may be

inavitable that an electoral system is based either on the parliamentary constituancies, or
Northern Ireland as a whole; any other division would probably require a Boundary
Commission or similar institution, whose proceedings would be lengthy).

D. Nature, size and duration

14.

1B.

16.

17.

Should an Assembly have one chamber, or two? How large should the chambor(s) be?

acted for what period?
ﬁ?uc:tum to be c:uniidarad are the need to ensure fair representation for all sectlons of thfﬂ
community, and all parts of Northern Ireland; bringing the winlziest range of useful expertiso
and experience to bear on questions of Government; and giving confidence to all sa::ltmnﬂ
of the community that their interests are protected. But structures should not be so large
or complex as to be unwieldy, and there must be some rggard to economy. _
As for lifespan, over-frequent elections would be disruptive land a question W?UH ﬂ_f'ﬁlf’
about who had a right to call them); but if an Assembly is In deadlock an election might

he best way of breaking it.

?T?'u; rE'?aﬁ Jﬂ.s*.s:mblv was ugﬁir:amaral. originally had 78 members a_nd was elected for a 4
year term, with a power for the Secretary of State 10 call an election ahead of that if AT
appointments likely to be widely accepted could not ‘be made. The Frameworks propo e
wers for a single chamber of about 90 members, elected for a fixed 4 or 5 year ltaznrr!nr‘t.
Scottish Parliament is intended to be a single chamber of 129 members, the Wals
Assembly of 60 members, both with a fixed 4 year term.

E. Prooedures

18.
18.

20,

How should the Assembly operate? .
Procedures will need to ensure that the discharge of Executi_ur& functions is overseen, and
that legisiation is enacted, in such a way that the main sections of the community l::ble
involved and feel their interests protected. The procedures will also need tq be wor : .
and not readily prone to deadlock; with arrangements to 8nsuré some EGI'\EIET.,‘BI"I:":h‘: 2
approach and coordination across the range of a:-_:aﬂuttw:;:;vg:s; The detail 0

naements will require close technical discussion & . nt.
?r:rfhf 1973 sw,-slem.q committees (reflacting the membership profile of the ﬁiﬁﬁmb:‘?;:md
an important role in scrutiny of departments. Heads of ltlualﬂIl-’ﬂf‘f-ﬂ"'ﬂmﬂl5 ware Ehl“f‘*;ﬁ -
committees of the Assembly covering their Departments’ fialds, and the committee ._m
whose membership reflacted the balance of parties i.ll'l the AEEHMbI‘f: were E‘-hﬂlﬂ’:ﬁ wi
advising and assisting them in the formulation of policy. But the chl_ef guarantee c;ikat S
different sections of the community was the requirement that appointmenis were tin:ing
be widely accepted throughout the community, and the system dﬁnandgd on 3 iﬁg: i
ability to make such appointments. The Executive provided direction and coor :

3
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22,

Under the 1995 proposals, committees festured very prominently; as did the system of
checks and balances. Coordination was to be achieved through a General Purposes
committee; a directly elacted three-person Panel, acting by consensus, with consultative,
monitoring, refarral and representational functions was also an important part of the
scheme.

There may be a role in future arrangements, in relation 1o executive appointments {below)
as well as key legislation and other important issues, for a requirement that propositions
would require not only a majority of voles but also that of parties representing at least
B0% of each main part of the community {an idea now familiar from the sufficient
consensus rule in the talks). Thasae arrangements would need careful thought (how aro
parties - including cross-community ones - designated for these purposes; who
expresses tha view of the party if members vote different way otc); but may be simpler
and more robust in operation than the 1995 mechanisms.

F. Range of lagisiative powers

23.

24,

20,

28,

What range of legisiative powers and executive functions should be taken by the

Assembly and those answerable to it -that 8t present covered by the Northern lreland
departments, or wider?

The six departmants [Agriculture, Economic Development, Education, Environment,
Mealth and Social Services and Finance and Personnel) cover a wide ranye of aconomic
and social functions, and a few of the ‘home affairs’ type (together known as ‘trensferred
matters’). There is a large volume of separate Northern Ireland legislation in these fields,
and generally a wide scope for local flexibility {though in some cases legislative provision
at least is constrained by EU obligations or a policy of parity with Groat Britain, More
information will be provided).

Many ‘excepled’ or ‘reserved’ matters may be unsuitable of their nature for transfer: so0
with international relations, macroeconomic questions, or measuros against terrorism.
There may be some scope for transfer of responsibilities in respect of ‘reserved’ matters,
such as the criminal law (except in respect of terrorism), or, as the tarrorist threat
declines, of policing. There may be consultative arrangements for devolved institutions in
other fields.

The 1973 institutions had responsibility for transferred matters; the 1995 scheme would
have covered ‘at least’ those matters. The Scottish Parliament would have responsibility
for most - not all - as well as responsibility for policing, criminal law and the
administration of justice. The Welsh Assembly’s responsibilities would cover economic
and social matters (it will take responsibility for executive functions and sacondary
legislation - generally order-making powers at present exercised by the Secratary of
State; but will not have powars of primary legislation).

@. Alfocation of executive power

27.
28,

<9,

How should appointments to executive responsibilities be made, ensuring participation
from the main sections of the community? :
One issue 10 be considered is whether there should be a system giving all mujarl parties a
share of axecutive appointments, embodying as broad a range of views as possible; or
whether a narrower grouping would be desirable, as permitting greater cohasion in _
approach and the possibility of democratic alternation. Another question is the precise
role of committees in controlling the exercise of executive functions. _ .
The 1973 scheme involved the Secretary of State making appointments meeting the wido
acceptability criterion (above). In the 1995 scheme, a list of Chairmen and Deputy
Chairmen of committees broadly reflecting party strengths would be appointed by
weighted majority on the unanimous recommendation of the Pancl. The Walsh Assembly
would be able to delegate powers 10 Assembly committees themselves.
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.J. Other arrangements can be envisaged for appointments 1o executive posts. They might
be wholly contained within the Assembly. There could for example be appointments by
an automatic formula, such that all parties of a certain size would have soma executive
rasponsibility, broadly proporticnate to thair vote. Or there might be a system involving
alaction within the Assembly to executive posts. Alternatively, there might be a system
of appointment subject to acceptability in the Assembly, tested by the sufficient
consensus criterion (the system would probably proceed essentially by agreement among
party leaders, even if an outside figure were involved in appointment).

H. Ensuring collective responsibility: further “tlers * felected or otherwise)

31, What If any further entities are required to complement the Assembly, and the individuals
(or bodies) charged with exacutive functions, to give direction and ensure coordination,
and by way of giving reassurance about participation and protection of interasts 8cross

© the community?
32.  Some mechanisms are clearly necessary in Northern Ireland in both these senses; thero is
"a balance to be struck between achieving that, and not overloading the system with
intricate and time-consuming proceduras.

33. The 1973 scheme had its Executive, whose existence on a widely-acceptable basis was
the guarantee of cross-community participation etc, and the fact of whose collective
responsibility would ensure some cohesion and coordination. The 1995 scheme envisaged
a General Purposes Committee with coordination functions: and the Panel, acting by
unanimity, taking the lead in executive appointments, with powers over legisiation,
finance and other appointments.

I. Financial provisions

34. Financial arrangements, including arrangements for setting the level of public expenditure
and sources of funding, would need careful consideration. The E_c:umsh and \.f\-'ﬁlsh
models. outlined in the paper already circulated, clearly now merit consideration.



