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NOTE FOR DAVID TRIMBLE ON IRISH CONSTITUTIONAL OFFER

L 30 Know, we - Austen Morgan, & Jeremy Canvr of Clffort Chance - tbled proposedamendments 0 get rdof the teritoria claim on 12 March, and have made some changes for th wectNpecung with Irih lawyors in Londonon 30 March. 1 attach the latestTrsh offr - (e fourth sioesMarch -.what they are calling their 26th draftt

south (very usefal),
(U to estrict amendments to aticles 2 & 3 and (2) to

5. We as lawyers have more.
law tex1), and are of course

‘engaged mainly in presentaion o sy everyting willtaythe same.

& For this reason, a5 well 5 the factthal heis nota awyer, he s prodoced cog's dinaer of a draf,i 86 worse a5 e, for exampe,takes out trtory and then put i back in again following &Teting with a government backbencher orsomeonc

7 We have the following commentson the 23 March (with manuscript adcition) draft:

@ 25 you know, aticles 103 on “The Nation'a e we can accep) do the following:aricle 1 esiablshs the nation (ot the people who enscted the constitution on | July
1937) as the soure ofpolticallegitimacy; artice 2 dfins the ntiona tertoy (onlystacs have erritony) as i Trelnd, aod aticl 3 - n tsondinry & natoal meania -
sestricsjurisdiction t0 26 counties withou prejdice o the right o exerise it whenever
ke the threatcned invasions in 1969770y,

() o lLish cascs are crucial: The Criminal Law Gurisdiction) Bill 1975 [1977) R
129, where Oliggins C held that (rejunification was aspirational AeGimpsey [1590)
IR 110, where Finlay CJ stated therc was a consitutional imperative, article 2 being &
claim of logal rightand asticle 3 a - sor of - denial of UK tide (Finlay CJ wemt on toeffctively remove the *without prejudice’ phrase, a helpll conteibution which I had to
draw (o the atention of Dublin's srior legal advisar last wesk);

(i thers js no precodentu rsh consatutional law, and, since we want O'Higgins backand Finlay killed off, th tet we have adviseds he territorallim must b removod
in allits aspoct, so mo fture rish Supreme Courtcan read ropublicanism into Eamon
do Valeras text cstablishing a pew sate, and it must be scen fo have been removed -
otherwise you will not sucoeed in seling it with MeCartaey Pisiy, and some of your‘own MPs, belieying Irish nationaliss are on the ffensive to undormine the union;

their draft 2

concession making to Sirm Fein. We want dual nationaliy with veal reciprocil, and
‘coepl. that northern nationalists can continwe to have Irish passports, Dublin now
‘wants to make that a consttutional guarantee, when the ctizens of the 26 counties will
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be less favourably weatcd! That's telr probem, not yours. But we Bave drafied anarticle 9.1.3 which says that in langusge fitting a constitution:

) ‘cntltiement’ (used twics) is logally uncertin as used here: “birthright' b besntakea from the presentationo their 1956 cizeaship act, where clizenship by birth did00 apply (0 NI, 'the island of Trelend,..it islandsa0d seas'is more& definition of 2state, with ‘islands' shoved in for reasons of apparent nervousness about the AranJslands in Galway Bey! “Nation' suvives as2 trrtoral, all-reland entity. Wo cannot‘acoept. that nations have

C¥s aspirational iden inseied 26 an artcl 2.1 (a5 we have drafted): the Srst senionce‘conduses membership of the nation with ciizenship (Which is not a problem betwess,1) the second sentence 55 the diaspors, o the lrish race of the late C19/carly 020 -
land a5 a tecelory and Irish people overscas; it should not be in a new

dealingwith the democratic route 10 a united Ireland - and would not
a secular, non-controversial preamble, such as we arc lso seeking.

(¥ This combines desirable aricies 2 and 3 in each cf the fwo seazences.

i First sentence: "will (withor witbou ") is accepable for peaple - people o the26 couaties maybe, even the peoplc who are Irish citizens, but nol the peopleof the 35countics, who ate ivided on whether thore is an Trish nation and whether there shouldbe unificatlon;we cannot ave an trish naton which s - Hogelian- subjectof history(even if nationalists believe i), temitory was brought back in on the third drafl,“iversiy of identities and traditons' is MM in FFs 1995 aims end valucs document .et Aern says the constitution should not bea party docament; the nest phrasegives uso consents and peaceful means, which is what we want; but this as to be clear legallyand politcaly; it s neithr at the moment; alo, the use of jurisdicton in what sheuldbe aricle 2 reinforces the fears sparked by e Dublindrafied 1995 Framework
Documents (whick, as 50u know, T believe - o one intcrpretation - contain 8 leasebackIrish sovereignty would remain, and the so-called Briish claim would be undermined,UK jusisdiction lasting only unil present consent was losy).

(v Second senicace: “pendings hanging on 1o old artcle3 the rest is acceptableas
a statement of 26 counties jurisdiction; though we want 1o drop Saorsiat Eireann and
simply refer (0 the previous canstiution, following the 1967 Irish precedent of JM.
Kelly. who first iackled 2 and 3; a5 you know, we have sought 10 ground all our
proposals in terms of Irish constitutional reformers, precisely to avoid accusations.of Britishfunionist interfereace.

their article 3.2

(%) This is a north-southbodies provision; “executivepower may be ok, but ‘shared isvery woolly; two jurisdictions again, without a clear transcendence of the territorialclaim, is worrying, they do need a constitutional amendment, but it is in article 29
(international relations) and we have drafted a 29.4.7 (modelled an their 29.4.5 which
allows them to discharge their Europcan obligations); MM doesn'l want 1o mentionnorth-south as international relations, and may fall back to anicle 28 (the government)
which is legally absurd.
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their article 20.4.4

(9 We acoep, hoagh it might be better laced in artcle 29; they have o be watched on

timing of implementation - who fulfls what conditions precedeat (1 have 10 fith that

NIO will get this righ).

their extra-territoriality provision

() This s extraordinary: we want to take extra-teritoriality out of existing artcle 3,

becauseit is not in Dublin' interests and would becificult for you to explain: note they

{alk about exira-teriorial juisdicion’s extra-erritoriality is tolerated in international

1w, but ot talked about; we can liv with Dublin's extra-eritorility on citizenship
and crimiral justice; there i i infermational 1aw teritoria) sovereigaty,fursdiction (an

aspectofthe former) and extrawerstoriaity (which allows interfercnce in another state's

affeirs for express limited reasons); you cannot live with even an amended. exra-

{erttoralty provision given McCartney/Painey arc waiing fo my you have not got id

of thetevioria caim (which, of course. they do ot wan, because it would remave the

devil they know - and sccrely lov 1o baie).

Summary

We can get an agreed draft on a new anticle 3 (26-county Jurisdicion); we needa clear aew 2 on 2

‘consents and peacefol means; we have drafted cover for them on nation and nationlity, which will

ot cause you legal diffculy: but we stll have other problems: he presmble; artici 1 on the nation:

Ircland as the name in artcle 4 (which the UK objected to imediatel in 1937); and the pational

language i aricle 8 (which allows discrimination againt English speakers, and will make it ificolt

for you to recogaizc a linguistic minority in N),

My stratogy remains to combine negotiations with the Irish government and (if you instruct) privately

encouraging (he consiitutional reformers in the south 1o see the historic compromise as their

opportumity also.

Austen Morgan,

27 March 1998


